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TMPORTANT: Thia facstmile is ntended anly for the use of the TTvidual oF entity w0 Wwitich it 1y addressed, b3
sy eontain information that is privileged, ccnfldential, or otherwlse protectad from disclosure ander applicable
law, If the reader of this trensmiesion is not the intended recipient or the employce or agent respunaile for
delivering the wansmission to the intendsd recipient, you aré hereby notified thst eny dazeminatior, disﬂibutia{;,
copying or use of this fransmissien Or s contents is strietly prohbsted. Tf you bave received this fransnission in
error, please notify us by telephoning and retum the priginal transmission 0 us 3t the address ziven below.

FROM:  Department of Justice
Buvironment and Nanwral Resources Division
Wildlife and Marine Resources Section
Bcn Franklin Station
P.O. Box 7369
Washington, D.C. 20044-7369

Fax No. (202) 305-0275
VoiceNo.  (202) 3050225

SENTBY: Wayne Hettenbach

TO: Patti Goldman (206) 343-1526
Galen Schuler (206) 583-8500
Benjamin Sharn  (202) 434-1630
Duane Desiderio  (202) 266-8572

DATE: March 4, 2002

NUMEBER OF PAGES SENT (INCLUDING COVER PAGE): 12
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U.S. Department of Justice
Eovironment and Narural Resources Division
WOHE
: o =03) 3650010
WigE i, Mernd Rsoirce it e ey 080375

Ben Franklin Siatinn

Washingion, DC 00447305

March 8, 2002

Nanoy Mayer-Whitﬁngton

{1.5. District Court

1rd & Constitution Avenue, NW
Room 1825

Washington, DC 20001

Re: National Association of Houne Duilders, et wl. v.
Evang etal, Civ, No. 00-2795 (D.1 1.C)

Dear Ms. Mayer-Whittington:

Enclosed for filing are the origipal and one copy of the Joint Motion for Entry of Consent
. Order end Consent Decree in the abave czaptioned case.

Thank you for your assistance with this filing-
Sincerely,
/ W%%ﬁ&b‘ach

Trial Allerusy
{202) 305-0213

Enclosure

cc: All counsal of record
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBJA

NATIONAL ASSUCATION OF HOME BUILDERS, )
et al.. )
J
Plaintiff, )
)
ve. ) Case No. 1:00-CV-02799 -
) {CKX)
DONALD L. EVANS, el dl., )
)]
Defendanis. )

)

JOINT MOTION FOR ENTRY OF CONSENT ORDER
AND MEMORANDUM IN SUPPORT

The parties hereby request that the Court enter the contemporaneously filed Consent

Order. The perfies have reached agreement resolving all issues and claims raised in the instant

action, os set forth in greater detail in the Consent Order.

The parties note for the Court that there are parties that have applied for but have not hean
granted intervention. The governraent did not and does not object io these parties’ infcrvention,

while the plaintiffs have objected and contimus 16 do S0,

WHEREFORE, for all of the foregoing reasons, the parties respectiully request that this

Court enter the attached Consent Qrder.

Respectfully submitted March, 8, 2002,

THOMAS SANSONETTI,
Assistant Alluwey General

Prviromment and Natural Resources Division
JEAN WILLLAMS, Chief

1
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SAMUEL D. RAUCH, T, Assistant Section Chief
Environment and Netural Resources Divisicn
Wildlife and Marine Resources Scetion

4 % 7@%
WA D. HETTENBACH, Trial Attorney

U.S. Department of Justice

Environment and Matural Resources Division
Wildiifz and Marine Resources Section
Benjamin Franklin Station - P.O. Box 7369
Washington D (. 20044.7369

(202) 305-0213

FAX (202) 305-0273

DONNA 8. FITZGERALD

CT Bar. Na. 411810

United States Department of Justice
Environment and Natural Resourees Division
General Litigation Section

E.O. Box 663

Washington D.C. 20044-0563

(202) 305-0476 (tel)

(202) 305-0506 (fax)

Attorneys for Federal Defendant

OF COUNSEL:

Kirsten L. Erickson
Flizabeth R, Mitchell
Office of General Counsel

National Oceanic and Atmospheric Administration

e, %%7 g%&g &
Benjamin 8. Sharp (DL Bar No. 211623)

Mark W. Sehneider

Galen G. Schuler
PERKING COIE

607 Foteenth Streot, N.W.

2
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‘Washinglon, D.C. 20005-2011

(202) 628-6600

Attorneys for Plaintiffs WNarional Association of
Home Builders et al.

OFf Counsel:

Ouane J. Desiderio, Bsq. (D.C. Bar Ne. 430211)
National Association of Home Ruilders

1201 15% Street N.W,

Washington, D.C. 20005

Stephen J. Hallstrom, Chief Depuly

GRANT COUNTY PROSECUTING ATTORNEY
Post Office Box 37

Ephruiy, Washington 99823-0037

(509) 754-2011

Auorney for Plaintiff Grant Coualy

THOMAS L. SANSONETTL

Assistant Attorney General

U1.8. Departienst of Justiss,

Euvironmeni and Natural Rescurces Division
SAaMUEL D. RAUCH, U, Assistant Seclion Chief
Wildlife and Marine Resources Section
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UNITED STAYES DIS FRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OT 1{OME BUILDERS, )
gt al., )
)
Plajntiffs, )
)]
v, ) Case No. 1:00-CV-02799
) (CXK)
DONALD L. EVANS, ot al., 3
)
Defendants. )
)

CONSENT DECREE

WHEREAS, the National Association of Home Builders. Oregon Building Industry
Association, Home builders Association of Kitsap County, and “Tice Ranch I P, American
Torest Resoutce council, Building Industry Association of Washington, California Building
Industry Association, Coos County, Grant County, Home Builders Association of \ni-Cities,
1daho County, Intermountain Forest Association, Kittitas County, Okanogat. County, Skagit
County. Skamania County, and Vélley County (collectvely "Plaintiffs"), commenced this action

. for declaratory and injunctive reliaf ("this Action™) gn or about November 20, 2000, against the

National Oceanic and Atmospherie Adpinistration, National Marine Fisheries Service, the
Secretary of Commerce ({hef Normman Mingts, now Donald L Evans), (collactively "NMES")

WHEREAS, Plaintiffs allege that NMFS has unlawfully designated ciitical habitat for
nineteen evolutionarily significant units of salmonids more specifically set forthat 50 C.FR- §
76212, in vielation. of the Endangered Species Act ("ESA", 16 US.C. 88 1533(bX2), the

National Bnvironmental Policy Act ("™NEPA"), 42 U.S.C. 554321 gt seq, and The Regulatory
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Flexibility Act ("RFA"), 5 UB.C. § 601-612;

WHEREAS, Plaintiffs allege fhat NMFS has unlawfully designased essential fish habitat
for pacific coast salmonids, it violatjon of the Magnusen-Stevens Fishery Conservation and
Management Act (“Magnuson-Stevens Act" or "MSA™), 16 U.S.C. § 1301 et seq., and RFA;

WIIEREAS, the Tenth Cirenit Court of Appeals has issued a decision addressing the
seope of the analysis of ceopomic impacts ymder BSA section 4(b)(2) in designating critical

248 ¥.3d 1277

(10th Cir. May 11,2001);

WHEREAS, the approach to ecopomic analysis used by NME'S when promulgating 50
CER §226.212 is similer 10 the approach ruled to be insufficient by the court in New Mexico
Cattle Growers Ass'nv. U.S. Tish & Wildlife Service, 248 F.3d4 1277

WHEREAS, NMES has previgusly determined for the designation of eritical hebitat at 50

. CF.R. §226212 thate

Sinee NMKS is desipnating the caansut range of the listed species as critical
habitat, this designation will not impose any additional requirements - . - beyond
those which alrcady accrue from section 7 of the ESA, which is Liggered by the
species’ listing. Section 7 requires Federal agepcies to ensure that eny action they
catry out, authorize, or fimd is not likely to jeopardize the continued existence of
any listed species or result in the destruction or adverse modificarion of habital
determined to be critical. The consultation requirernents of section 7 are
pomdiseretionary and are effective al the time of species’ listing. Therefare,
federal agencies must consult with NMES and ensure their actions do not
jeopardize a Iisted species regardless of whether critical habitat is designated.

65 Fed. Reg. at 7765-66.
WHERBEAS, NMF$ has previously determined for the designation of critical habitat at

50 C.F.R.§226.212 that, "NMFS does not anticipate that the designation will result in
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significant additional requareraents for non-Fedoral jaterests.” 65 Fed. Reg at 7766;

WHEREAS, Plaintiffs and NMFS have agread to a seileweat of thiz Action, without
any adrmission. of fact or law, which they consider to be a just, falr, adequate aud squitable
resolution of the claims raised in this Action;

WHEREAS, by entcring into this Consent Decree, Plaintiffs and NMFS do not waive ot
Jimit any elaim or defemse, On any grounds, related to any agency action that may ensue from

; NMFS" peifounance of its obligations as a result of this Consent Decrex;

WHEREAS, 1t is in the inwerest of the pubbic, the Parties, and judicial economy 10
tesolve the claims in this lawsuit without protrected Wtigetion;

THEREFORE, the Parties agree AND IT IS HEREBY ORDERED as follows:

L The critical habitat regulations for salmon and steelhead adopted by the Unilted
States on February 16, 2000, 50 C;F.R. §226.212 (65 Eed. Reg, 7764) (Feb. 16, 2000) (the

y "Rules") ave hereby vacated and remanded to NMFS for new rulemaking consistent with all
applicable federl lawa,

3. Pursuantto Fed R Civ. P 41(a)(1), the Plaintiffs hereby dismiss without
prejudice all claims and canses of action asserting that the Rules wege adopted in viclation of
the Pndangered Species Act, Regulatory Flexibility Act, and National Environmental Policy
Agr, specifically the First, Second, and Third causes of actioti alleged in the Sccond Amended:
Complaint in this Action.

3. Purenant to Fed. R. Civ. P, 41(2)(1), the Plaintii¥s hereby dismiss without
prejudice all claims and causes of action hy the Plaintiffs asserting that the Essential Fish
Habitat ("EFH") designutions for Pacific Balon were adopted in violation of the Magnuson-

3
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Stevens Act, Regulatory Flexibility Act, and Administrative Proccdure Act, specifically the
Fourth and Fifth causes of action in the Second Amended Complaint in (Lis Action.

4, Nothing in this Consent Decree shall be construed to limit or modify the
discretion accorded NMFS by the ESA, NEPA, ihe MSA, the RFA, the APA or general
punciplea of sdministrative law,

3. Nothing in this Content Decree siall be interpreted a5 or constinute 2

! commitment or requirement that NMIS obligate or pay funds in eontravention of the Ant-
Deficiancy Act, 31 U.S.C. § 1341, or take any action in coutravention of the ESA, NFPA, the
MSA, the RFA, the ATA, orany other law or regulation, either substzntive or prucedural.

6. Plaintiffs do not waive aoy right they may have to bring suit against NMIS in
the future for any violations of law which have arisen or may arise, including but aot fimited to
vialations af the ESA for any future designation of critical habitat at issue io this Action and
vivlztions of the MSA for designation of EFH for Pacific Salmon.

7. Upon eatry of ihis Consent Deerce by thie Comxt, the Plaintiffs intend 10 seek
from NMPS reimbursemnent for attorneys fees and casts expended in this matter selated to their
pursuit of claims related to the designation of critical habitat as set for at S0 CE.R. § 226212,
NMES agrees that plaintiffs are entitled to an award of reasonable attorney’s fees and costs
incurred for pursuit of claims related to the dasignation of criticel habitat as set for at 50 C.F.R.
§ 226.212, subject tn a showing thet such fees and costs are reasonable and appropriate. NMF3
reserves all its defonscs, the right to challenge the reasonsbleness and appropriateness of any
attorneys Hees and costs expended in this matter, and the ripht to litigate this issue before the
eourt, if necgssary. Plaintiffs agree that they are not eititled 0 roimbursement for attnmeys

4
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fees and costs expended in this mattaT related fo theix pursuit of claims relgted to the designation
of essential fish habitat, and agree not to seck such fees. The Parties agree Ut the Court ghall
retain jurisdiction over the case for the sole purpose of resolving any dispute between the perlizs
regarding Plaimiffs’ future claims for attomey fees.

g Each imdersigned representative of the Parties to this Consent Decree certifies
fhat b oz sk is fully euthorized to emter into and execute the terme and condifions of this
Consent Decree, and to logully Lind such Party to this Consent Decree. By the signatures

elow, the Parties consent to entry of this Consent Decree.

Preseuted iy and Agreed to by: .
&ﬁ%@%w et 3/ 76 2.
Benjemin S. Sharp (W.C. Bar Ne. 211623) ‘

Mark W. Schoeider

Galen G. Schuler

PERKINS COIE

607 Fourteenth Street, N.W.

Washington, D.C. 20005-2011

(202) 628-6600

Attorneys for Plaintiffs Natioiul Associztion of Home Builders ef al.

Of Counsel:

Duane J. Desiderio, Esq. (D.C. Baz No. 430211)
National Association of Home Builders

1201 15™ Strect NLW.

Washington, D.C. 20005

Stephen J, Hallstrom, Chief Deputy

GRANT COUNTY PROSECUTING ALTORNEY
Post Office Box 37

Ephrate, Washington 98823-0037

(509) 754-2011

Attorney for Plaintiff Grant County

THOMAS L. SANSONETLL
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Agsistant Attorney General

1.5. Dopartment of ustice, .
Environtment and Natual Resources Division
SAMUEL D. RAUCIL 111, Assistant Section Chief
Wildlife and Marine Resources Section

%ﬁm Dém: z/2/on

WA D. HETTENBACH, Trial Atomey

Wildiife and Maring Resgurces Section
Benjamin Franklin Station - P.0O. Rox 7365
Washington D.C, 20044-7369
/ (202) 305-0213
' FAX (202) 303-0275

DONNA &, FITZGERALD

CT Bar. No. 411810

Umited States Dopertment of Justice
Environment and Natural Resources Division
General Litigation Sectivi

P.0. Box 663

Washingten D.C. 200440663

(202) 305-0476 (tel}

(202) 305-0506 (fax)

Attorneys for Federal Defendant

Kirsten L. Erickson

Elizabeth R. Mitchell

Office of Gienaral Counsel

Natiopal Oceanic and Atraospheric Administraion

Of Counsel for Federal Defendant

ENTERED this ___ day of , 20002

Judge Colleen Kollac-Kotelly,
United States District Court
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
NATIONAL ASSOCIATION OF HOME BUILDERS,
et al.,
Plaintiffs,
VS,

DONALD EVANS, etal.,

Defendants,

Case No. 1 OCV-02799
(CKXK)
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CERTIFICATE OF SERVICE

I hereby certify that on March 8, 2002, copies of Joint Motian for Enty of Consent Order
and Memorandum in Support and Consent Dectee wers sent via facsimile and U.S Mail, postage

paid to the fotlowing:

Galen 8. Schuler
Wiark Schneider

Perkins & Coie
1201 Third Avenue, 40" Floor.
Seattle, WA O9R101-3099

Beojamin S, Shurp

Perkins & Cole

607 14™ Street, N.W.

Suite 500

Washington, D.C. 20005-2011

Patti A. Goldman

Tudd D, True

Earihjustice Legal Defense Furd
705 Second Avenue

Suite 203

Seattle, Washington 98104

Duage I. Desiderio, Esq.
National Association of Home
Builders

1201 15th Strest, NW.
Washington, DC 20005

AYNE U, HETTENBACE



